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DETAILED ACTION 

This is a final Office action. Claims 1-44 are pending. Claims 
13-34, 37 and 38 are withdrawn from consideration. Claims 1-11, 
35, 36 and 39-44 are examined below. 



Claim Rejections - 35 USC §103 

1. The following is a quotation of 35 U.S.C. 103(a) which 
forms the basis for all obviousness rejections set forth in this 
Office action: 

(a) A patent may not be obtained though the invention is not identically 
disclosed or described as set forth in section 102 of this title, if the 
differences between the subject matter sought to be patented and the prior 
art are such that the subject matter as a whole would have been obvious at 
the time the invention was made to a person having ordinary skill in the 
art to which said subject matter pertains. Patentability shall not be 
negatived by the manner in which the invention was made. 

The factual inquiries set forth in Graham v. John Deere 

Co., 383 U.S. 1, 148 USPQ 459 (1966), that are applied for 

establishing a background for determining obviousness under 35 

U.S.C. 103(a) are summarized as follows: 

1. Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and 
the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent 
art. 

4. Considering objective evidence present in the 
application indicating obviousness or nonobviousness . 
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Claims 1-5, 8, 12, 35, 36, 39-43 are rejected under 35 
U.S.C. 103(a) as being unpatentable over Worrell (U.S. Patent 
No. 6,718,722) in view of Klein (U.S. Patent No. 5,899,134). 

Claim 1: Worrell discloses a triaxial woven structure (Fig. 
2: 14 is a wire mesh, Col. 4, lines 50-55) with first, second 
and third rigid members (Fig. 2, generally) . Worrell does not 
disclose the pattern of the weave as claimed. Klein discloses a 
triaxial woven structure (Fig. 2) with a first member (14) in a 
serpentine shape (see Fig. 3A, generally) and a plurality of 
second members (16) having a serpentine shape, a first peak (see 
"A" from attached Fig. 2 from Worrell below) of the first member 
is in a trough of a second member, a second peak ("B" below) of 
the first member is in a trough of a second one of the second 
members, and a third beak ("C" below) of the first member is in 
a trough of a third one of the second members, and a third 
member (12) having a linear shape (see Fig. 3A) in a trough of 
the first member ("D" below) and a peak ("E" below) of a second 
member. It would have been obvious at the time the invention 
was made to a person having ordinary skill in the art to use the 
weave pattern for the woven structure in Worrell as a matter of 
functional equivalence that would perform equally as well. 
Please note that it is known that the woven structure in Klein 
has two positions noted in Figures 3A and 3B. The examiner is 
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using the shape in 3A for this rejection. Regarding the 
limitation "preshaped", it is considered product-by-process; 
therefore, determination of patentability is based on the 
product itself. See M.P.E.P. §2133. The patentability of the 
product does not depend on its method of production. If the 
product-by-process claim is the same as or obvious from a 
product of the same prior art, the claim is unpatentable even 
though the prior product was made by a different process. In re 
Thorpe, 111 F.2d 695 (Fid. Cir. 1985) . This argument is the 
same throughout the rejection and is, therefore only stated at 
the independent claims to prevent redundancy. 
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Figure 2 from Worrell 



Claim 2: the third member locks the first and second 
members together (Klein: generally). 

Claim 3: the first member, a second member and the third 
member form the shape of a triangle (Klein Fig. 2, generally.) 

Claim 4: while Figure 2 of Klein does not particularly 
disclose the limitation of the angle, Figure 5 shows a triaxial 
woven structure that appears to meet the angle limitation as 
claimed. It would have been obvious at the time the invention 
was made to a person having ordinary skill in the art to have 
the range limitation as a matter of functional eguivalence that 
would perform egually as well as the angel range of Figure 2. 
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Claim 5: as shown in the drawings (Klein, Fig. 2) the angle 
appears to be within the limitation as claimed. 

Claim 8: the material is reinforcing bar material (Worrell: 
Col. 4, lines 50-55) . 

Claim 12: Worrell in view of Klein disclose the structure 
is substantially planar in form. 

Claim 35: Worrell discloses a triaxial woven structure 
(Fig. 2: 14 is a wire mesh) with first, second and third rigid 
members (Fig. 2, generally) . Worrell does not disclose the 
pattern of the weave as claimed. Klein discloses a triaxial 
woven structure (Fig. 2) with a first member (14) in a 
serpentine shape (see Fig. 3A, generally) and a plurality of 
second members (16) having a serpentine shape, a first peak (see 
"A" from attached Fig. 2 from Worrell) of the first member is in 
a trough of a second member, a second peak ("B") of the first 
member is in a trough of a second one of the second members, and 
a third beak ("C") of the first member is in a trough of a third 
one of the second members, and a third member (12) having a 
linear shape (see Fig. 3A) in a trough of the first member ("D" 
below) and a peak ("E" below) of a second member. It would have 
been obvious at the time the invention was made to a person 
having ordinary skill in the art to use the weave pattern for 
the woven structure in Worrell as a matter of functional 
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equivalence that would perform equally as well. Please note 
that it is known that the woven structure in Klein has two 
positions noted in Figures 3A and 3B. The examiner is using the 
shape in 3A for this rejection. Last, the prior art of record 
does not disclose the method of making as claimed. It would 
have been obvious at the time the invention was made to a person 
having ordinary skill in the art to use the method, because one 
of ordinary skill in the art would assemble the wire mesh in 
such a manner deemed most convenient, and the most convenient 
method of assembly would be to assemble the system as in the 
manner claimed. See "response to argument" section below for 
further explanation. 

Claim 36: while the prior art of record does not disclose 
repeating the steps as claimed, it would have been obvious at 
the time the invention was made to a person having ordinary 
skill in the art as a matter of duplication of parts to have 
this limitation because duplication of parts has no patentable 
significance unless a new and unexpected result is produced. In 
re Harza, 274 F.2d 669 (CCPA 1960). See MPEP §2144.04. 

Claim 39: Worrell discloses a triaxial woven structure 
(Fig. 2: 14 is a wire mesh) with a plurality of first, second 
and third rigid members (Fig. 2, generally) . Worrell does not 
disclose the pattern of the weave as claimed. Klein discloses a 
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triaxial woven structure (Fig. 2) with a plurality of first 
rigid members (14) in a serpentine shape (see Fig. 3A, 
generally) and at least one second member (16) having a 
serpentine shape, a first trough of the second member is in a 
peak of the first one of the first members, a second trough of 
the second member is in a peak of a second one of the first 
members and a third trough of the second member is in a peak of 
a third one of the first members, and a third member (12) of 
linear shape (Klein Fig. 3A) and in a trough of a first one of 
the first members and a peak of the second member. It would 
have been obvious at the time the invention was made to a person 
having ordinary skill in the art to use the weave pattern for 
the woven structure in Worrell as a matter of functional 
equivalence that would perform equally as well. Please note 
that it is known that the woven structure in Klein has two 
positions noted in Figures 3A and 3B. The examiner is using the 
shape in 3A for this rejection. Regarding the limitation 
"preshaped", it is considered product-by-process; therefore, 
determination of patentability is based on the product itself. 
See M.P.E.P. §2133. The patentability of the product does not 
depend on its method of production. If the product-by-process 
claim is the same as or obvious from a product of the same prior 
art, the claim is unpatentable even though the prior product was 
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made by a different process. In re Thorpe, 111 F.2d 695 (Fid. 
Cir. 1985). This argument is the same throughout the rejection 
and is, therefore only stated at the independent claims to 
prevent redundancy. 

Claims 40 and 41: the third member is a plurality of 
members (Klein: 12), a second one of the members is in an 
adjacent trough of the first member and a peak of an adjacent 
one of the second members. 

Claims 42, 43: Worrell discloses a triaxial woven structure 
(Fig. 2: 14 is a wire mesh) with first, second and third rigid 
members (Fig. 2, generally) . Worrell does not disclose the 
pattern of the weave as claimed. Klein discloses a triaxial 
woven structure (Fig. 2) with a first rigid member (14) in a 
serpentine shape (see Fig. 3A, generally) a second member (16) 
having a serpentine shape, a first peak (or vertex) of the first 
member is in a trough (or bottom portion) of a second member, 
the second axis intersects the first axis, a vertex of a second 
peak of a first member is in a bottom portion of a trough of a 
second one of the second members, and a third member (12) having 
a linear shape (see Fig. 3A) and a third axis in a trough of the 
first member and a peak of a second member, the third axis 
intersects both the first axis and the second axis. It would 
have been obvious at the time the invention was made to a person 
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having ordinary skill in the art to use the weave pattern for 
the woven structure in Worrell as a matter of functional 
equivalence that would perform equally as well. Please note 
that it is known that the woven structure in Klein has two 
positions noted in Figures 3A and 3B . The examiner is using the 
shape in 3A for this rejection. Regarding the limitation 
"preshaped", it is considered product-by-process; therefore, 
determination of patentability is based on the product itself. 
See M.P.E.P. §2133. The patentability of the product does not 
depend on its method of production. If the product-by-process 
claim is the same as or obvious from a product of the same prior 
art, the claim is unpatentable even though the prior product was 
made by a different process. In re Thorpe, 111 F.2d 695 (Fid. 
Cir. 1985). This argument is the same throughout the rejection 
and is, therefore only stated at the independent claims to 
prevent redundancy. 

Claims 6, 7, 9-11 and 44 are rejected under 35 
U.S.C. 103(a) as being unpatentable over Worrell in view of 
Klein and Edwards (U.S. Publication 2001/0023568). 

Claim 6: the prior art of record discloses the claimed 
invention including that the reinforcement is wire (Worrell: 
Col. 4, lines 50 and following) which is known to be round, but 
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the prior art of record does not specifically disclose it is 
circular in cross section. Worrell discloses reinforcement that 
is substantially circular (Fig. 1C) in cross section. It would 
have been obvious at the time the invention was made to a person 
having ordinary skill in the art as a matter of design choice to 
have this limitation because a configuration of an invention is 
a matter of choice that a person of ordinary skill in the art 
would have found obvious absent persuasive evidence that the 
particular configuration of the claimed subject matter was 
significant. In re Dailey, 357 F.2d 669, 149 USPQ 47 (CCPA 
1966). See MPEP §2144.04. 

Claim 7: the prior art of record discloses the claimed 
invention except that the members are rectangular in cross- 
section. Edwards discloses reinforcement that is rectangular in 
cross section (Fig. ID) . It would have been obvious at the time 
the invention was made to a person having ordinary skill in the 
art as a matter of design choice to have this limitation because 
a configuration of an invention is a matter of choice that a 
person of ordinary skill in the art would have found obvious 
absent persuasive evidence that the particular configuration of 
the claimed subject matter was significant. In re Dailey, 357 
F.2d 669, 149 USPQ 47 (CCPA 1966). See MPEP §2144.04. 
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Claim 9: the prior art of record discloses the claimed 
invention except that the members are solid in cross section. 
Edwards discloses a solid reinforcement member (Fig. ID) . It 
would have been obvious at the time the invention was made to a 
person having ordinary skill in the art to have the members as 
solid because solid reinforcement is well known in the art for 
being strong yet flexible. 

Claim 10: the members are polymeric (Edwards: abstract). 

Claim 11: the prior art of record discloses the claimed 
invention except that the members are hollow. Edwards discloses 
a hollow reinforcement member (IB, 1C) . It would have been 
obvious at the time the invention was made to a person having 
ordinary skill in the art to have the member as hollow because 
hollow members are known in the art for being lightweight yet 
durable . 

Claim 44: Worrell discloses a triaxial structure (Fig. 2: 
14) comprising first, second and third rigid members. Worrell 
does not disclose the weave pattern as claimed. Klein discloses 
a triaxial woven structure with a first member (14) having a 
serpentine shape with a plurality of peaks and troughs, a 
plurality of second members (16) having a serpentine shape with 
peaks and troughs, a first peak of the first member is in a 
trough of the first one of the second members, and a second peak 
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of the first member is in a trough of a second one of the second 
members, and a third member having a linear shape (12) and in a 
trough of the first member and a peak of the second member (see 
Fig. 2 of Klein, generally.) It would have been obvious at the 
time the invention was made to a person having ordinary skill in 
the art to use the weave pattern for the woven structure in 
Worrell as a matter of functional equivalence that would perform 
equally as well. Further, the reinforcement in Worrell and 
Klein is not disclosed as round with the same diameter, though 
the species in Figure 5 of Klein show first, second and third 
members having substantially the same size. Edwards discloses 
reinforcement that is round, which means it would have a 
diameter. It would have been obvious at the time the invention 
was made to a person having ordinary skill in the art as a 
matter of design choice to have this limitation because a 
configuration of an invention is a matter of choice that a 
person of ordinary skill in the art would have found obvious 
absent persuasive evidence that the particular configuration of 
the claimed subject matter was significant. In re Dailey, 357 
F.2d 669, 149 USPQ 47 (CCPA 1966). See MPEP §2144.04. Further, 
having the members the same size would be well within the level 
of skill in the art to aid in the ease of manufacture without 
having to use different sized members. Regarding the limitation 
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"preshaped", it is considered product-by-process; therefore, 
determination of patentability is based on the product itself. 
See M.P.E.P. §2133. The patentability of the product does not 
depend on its method of production. If the product-by-process 
claim is the same as or obvious from a product of the same prior 
art, the claim is unpatentable even though the prior product was 
made by a different process. In re Thorpe, 111 F.2d 695 (Fid. 
Cir. 1985). This argument is the same throughout the rejection 
and is, therefore only stated at the independent claims to 
prevent redundancy. 

Response to Arguments 

2. The following addresses applicant's remarks/arguments dated 
22 September 2008: 

Applicant's remarks and arguments about the limitation 
"preshaped" are, respectfully not persuasive. The limitation 
"preshaped" is considered product-by-process. Determination of 
patentability is based on the product itself. See M.P.E.P. 
§2133. The patentability of the product does not depend on its 
method of production. If the product-by-process claim is the 
same as or obvious from a product of the same prior art, the 
claim is unpatentable even though the prior product was made by 
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a different process. In re Thorpe, 111 F.2d 695 (Fid. Cir. 
1985) . To have an apparatus "preshaped" claims as to how the 
apparatus is made. As shown, Worrell does have a mesh;, it is 
not woven in the pattern as claimed, hence the incorporation of 
the Klein reference. 

In addition, the examiner respectfully disagrees with 
applicant's assertion that the rationale for rejecting claim 35 
was a conclusive statement. Applicant's method of claiming the 
invention is considered an in situ arrangement. Assembling the 
system of three reinforcement members (two with a serpentine 
shape and one linear) almost has to occur in the method claimed, 
otherwise the system could not be assembled. Applicant should 
also respectfully note that applicant has not claimed a 
particular order to the method steps as claimed. 

Conclusion 

3. Applicant's amendment necessitated the new ground (s) of 
rejection presented in this Office action. Accordingly, THIS 
ACTION IS MADE FINAL. See MPEP § 706.07(a). Applicant is 
reminded of the extension of time policy as set forth in 37 
CFR 1 . 136 (a) . 

A shortened statutory period for reply to this final action 
is set to expire THREE MONTHS from the mailing date of this 
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action. In the event a first reply is filed within TWO MONTHS 
of the mailing date of this final action and the advisory action 
is not mailed until after the end of the THREE-MONTH shortened 
statutory period, then the shortened statutory period will 
expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1.136(a) will be calculated 
from the mailing date of the advisory action. In no event, 
however, will the statutory period for reply expire later than 
SIX MONTHS from the date of this final action. 

Any inquiry concerning this communication or earlier 
communications from the examiner should be directed to William 
V. Gilbert whose telephone number is 571.272.9055. The examiner 
can normally be reached on Monday - Friday, 08:00 to 17:00 EST. 

If attempts to reach the examiner by telephone are 
unsuccessful, the examiner's supervisor, Richard Chilcot can be 
reached on 571.272.6777. The fax phone number for the 
organization where this application or proceeding is assigned is 
571-273-8300 . 
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Information regarding the status of an application may be 
obtained from the Patent Application Information Retrieval 

(PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status 
information for unpublished applications is available through 
Private PAIR only. For more information about the PAIR system, 
see http://pair-direct.uspto.gov. Should you have questions on 
access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free) . If you would 
like assistance from a USPTO Customer Service Representative or 
access to the automated information system, call 800-786-9199 

(IN USA OR CANADA) or 571-272-1000. 

/W. V. G./ 

Examiner, Art Unit 3635 

/Basil Katcheves/ 

Primary Examiner, Art Unit 3635 



